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For a use tax to meet the first prong of the test for constitutionality under the Commerce Clause, that is, the requirement that 
the state have a sufficient nexus with the use of the property being taxed,! the taxpayer must substantially avail itself of the 


privilege of doing business in the taxing state.” Nexus may be established by substantial economic and virtual contacts, as well 
as by physical presence. An out-of-state seller's physical presence in the taxing state is no longer necessary to establish nexus 


for the state to require the seller to collect and remit its sales tax.° 
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Observation: 


The required nexus can be either between the use sought to be taxed and the state or between the person or entity that the state 


is seeking to tax and the state." 





The requisite nexus to impose a use tax generally has been found when the out-of-state retailer arranges for local representatives 


to make sales within the taxing state,” although under some authority, in order for a sufficient nexus to exist for purposes of 
imposing a use tax, the local representatives must be employees or agents of the out-of-state company, able to bind the company, 


and under the company's control.° However, when the foreign retailer has no direct personal contacts in the taxing state or does 


its business only by mail, the requisite nexus usually does not exist.’ This nexus requirement and analysis has been applied to 
Internet sellers as well as traditional retailers to determine if the imposition of use taxes is constitutional under the Commerce 


Clause.* 
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